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EXPLANATORY MEMORANDUM

PROCEDURE

The Commission adopted on 28th October 2004 a modified proposal for a Directive
on Consumer Credit following the opinion voted by the European Parliament (EP) on
20 April 2004.

After the modified proposal was published, the Commission continued consultation
with Member States and stakeholders. As a result, the Commission concluded that a
consolidated text would be useful. In addition the consultations showed the need for
further substantial modifications in order to avoid unintentionally burdening
consumer credit business whilst at the same time ensuring a high level of protection
for consumers. In particular:

e The Forum Group of experts on mortgages set up by the Commission had issued
its final report, which contributed to the decision to exclude all mortgage credit
from the scope of the proposal.

e The duty to offer advice to the consumer in the pre-contractual stage has been
clarified and adapted to the circumstances of the credit offer.

e The flexibility associated with certain provisions is coupled with a mutual
recognition clause aimed at ensuring that any differences in the resulting
transposition will not constitute an obstacle to the internal market.

OBJECTIVES

The Commission has three main objectives in the area of consumer credit:
— establishing the conditions for a genuine internal market,

— ensuring a high level of consumer protection, and

- improving the clarity of EC regulation by recasting the three existing
Directives on consumer credit (87/102/CE, 90/88/CE and 98/8/CE).

These objectives are in line with the Lisbon Strategy, as the development of an
internal market in credit will increase the competitiveness of EU creditors by
enhancing competition and promoting product innovation.

Harmonisation of consumer protection provisions in the area of retail financial
services, coupled with targeted mutual recognition, is a key aspect of the
Commission strategy for developing the retail financial services market. The latter is
a natural follow-up to the introduction of a single currency, which removes the
exchange rate risk between euro-zone countries and renders price comparisons more
transparent. Transfer costs between euro zone countries have been considerably
reduced following the introduction of Regulation 2560/2001. This will be
supplemented by further integration of EU payments systems, making regular
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4.1.

4.2.

payments throughout the euro-zone as easy as currently nationally. Cross-border
loans, requiring period cross-border repayment stand to especially benefit from these
developments.

AVAILABLE OPTIONS

The Consumer Credit Directive 87/102/EC, based on minimum harmonisation,
resulted in Member States going beyond the Directive’s provisions to a different
extent. As the relevant provisions are mostly of a mandatory nature, these differences
in national legislations constitute obstacles to the internal market and dissuaded
business to offer pan-European products.

Consequently, a legislative initiative was the only available option to meet the
objectives.

IMPACT OF THE DIRECTIVE
Impact on competitiveness

e The market for credit has a potential to develop; only a small part of it is currently
cross-border. The considerable overall size of the credit market masks a large
diversity between markets, where levels of consumer credit vary considerably. For
example, while the UK market amounts to some €230 billion, this contrasts with
just €40 billion in a similar sized country, Italy. The average use of credit per
household varies largely as well'. In some Member States, consumer credit
accounts for a large part of the households’ available income, in others it is
relatively small.> Some markets have little potential to expand further, whereas
others have still great potential to develop.

e The possibility to offer credit contracts throughout the EU should result in
improved efficiencies and economies of scale for banks and a cheaper and wider
selection of products for customers. Lenders will be able to design pan-EU
consumer credit products, which do not necessarily have to comply with 25 sets of
domestic rules.

e New business opportunities are arising to harness the potential of the internal
market — technology (in particular the Internet) allow consumers and creditors to
contract at a distance, new demand for credit may arise from the increase in retail
sales over the Internet, growth in access to Internet is stimulating remote banking.

Impact on competition

e Facilitating access to credit markets may stimulate competition in certain markets
where at present a few players dominate and consumers enjoy reduced access to

From 942€ in Spain, 3,000€ to 3,500€ in Belgium, Germany or France, up to 9,408€ in Sweden and
almost 18,000€ in the UK (2002 figures).

From 7% in Greece, 10% in Spain or France, 16% in Germany and Portugal, up to respectively 26%
and 28% in Sweden and in the UK (2002 figures).
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5.1.

5.2.

5.2.1.

5.2.2.

credit. Stimulating competition should improve efficiency of credit institutions in
an increasingly global economy.

Impact on consumers

e Enhanced competition and opening of national markets to foreign creditors will
lead to lower interest rates for consumers. Prices of consumer credit vary widely
according to the creditor and from one Member State to another, and consumers
should be put in a position to take advantage of offers throughout the EU territory.

e Removal of barriers to competition will lead to a broader range of offers and
improved products. The level of innovation is already quite high in some Member
States, however certain credit products available in a given Member State can, in
many cases, not be sold elsewhere in the EU. It is the interests of consumers to
have access to all credit products available in the EU, while being guaranteed a
high level of information and protection.

e Harmonisation of certain key elements of the consumer credit agreement will
improve consumer confidence and encourage consumers to buy credit across
borders in the EU. The current low level of cross-border consumer credit
agreements is also due to concerns regarding the level of consumer protection in
foreign Member States.

MAIN CHANGES COMPARED TO THE MODIFIED PROPOSAL OF 28™ OCTOBER 2004
Aim

Article 1 clarifies that only certain aspects of the area are dealt with in the Directive.
This is in line with the views expressed by various stakeholders in the consultation
process.

Definitions
Overdrafts

The question of overdrafts needed clarification. In particular, in order to create legal
certainty, the present modified proposal provides a definition corresponding to the
usual practice in Member States.

Total cost of credit

The definition of the total cost of credit is redrafted in line with the comments of EP
and industry. The objective is to include only those costs corresponding to services
concluded with or via the creditor. This definition serves as basis for the calculation
of the Annual Percentage Rate of Charge (APR). The total lending rate is deleted as
requested by stakeholders and the EP, as it might have been confusing for
consumers.

EN



EN

5.3.

5.3.1.

5.3.2.

5.3.3.

5.3.4.

54.

Scope
Mortgage credit agreements

The first modified proposal covered equity releases, while excluding credit
agreements concluded for housing purposes. However, determining the purpose of a
loan is very difficult for the creditor, if not impossible, as he has no control on the
use of the money he lends. In addition, mortgage credit agreements in general are
very specific instruments with particular features which require to be addressed
separately, irrespective of the purpose of the loan. Therefore, the Commission has
excluded equity release from the scope, This corresponds to an EP amendment
strongly supported by industry.

Surety agreements, guarantors

Surety agreements are now excluded from the scope, as the main issue in relation to
sureties was linked to the question of mortgage credit.

Guarantors are excluded from the scope as well. The Directive deals with credit
agreements only; it is more opportune not to deal with specific aspects of contract
law which are regulated in a larger context in the Member States. Both exclusions
correspond to EP amendments, and meet concerns put forward by the banking sector.

Overdrafts

The EP as well as the European banking industry have argued that overdrafts are
valued for simplicity and low cost, and therefore, need not to be subject to the full
range of requirements for credit agreements. They are therefore submitted to a light
regime only. However, a sufficient level of information is necessary. Overdrafts are
therefore subject to a limited number of contractual information requirements.

Agreements above 50 000 €

Further to discussions with stakeholders, agreements above 50 000 € are excluded as
they are generally not concluded for consumption purposes but rather for housing
purposes, and therefore do not require the same type of legislation as the average
consumer credit. A revision clause regarding the applicable thresholds has been
introduced so as to allow for an adjustment of the credit thresholds covered by the
Directive to the economic trends in the EU and the development of the market.

Pre-contractual information

As advertising is already dealt with by the Directive on Unfair Commercial Practices
(2005/29/EC), the Commission only proposes a list of mandatory information
elements to be mentioned in advertising containing financial information on credit.
General advertising on a given credit service is not concerned, which avoids
unnecessary burden on businesses.

Pre-contractual information allows consumers to compare offers. However, various
stakeholders in the consultation process were concerned that an excess of
information may be confusing. Some pre-contractual information requirements have
therefore been deleted in the present modified proposal. Further, following requests
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5.5.

5.6.

5.7.

from the banking sector, the present modified proposal aims at ensuring consistency
with information requirements in existing EC law.

The lender is requested to assess the consumer’s creditworthiness on the basis of
information disclosed by the latter and, where appropriate, consultation of databases.
Against the background of broad consultation of the banking sector, the Commission
does not perceive that this gives rise to any additional costs for banks as it
corresponds to good banking practice.

The concept of a duty to advise was modified. Contrary to some requests from the
banking industry, the Commission maintains the concept that a creditor should not
merely fulfil the pre-contractual information requirements, but should provide
additional explanations in order to enable the consumer to take a well-informed
decision. However, in response to a request from the banking sector and some
Member States, it was clarified that the consumer is always responsible for his final
decision to conclude a credit agreement. Therefore, the reference to advice is
specified as a duty to put the consumer in a position to assess the advantages and
drawbacks of the loan. In addition, Member States have been given more flexibility
to adapt their implementation law to the situation on their markets.

Contractual information

The provisions on contractual information require mainly information already
provided at the pre-contractual stage plus information on how to exercise the right of
withdrawal and the right of early repayment. This is in line with usual good
professional practice and will not create significant additional costs for creditors.

In case of a variable rate, the consumer should be informed of significant changes to
the borrowing rate. However, it is in practice impossible to inform him of every
change, as in certain cases the rate can change slightly every day. Therefore, the
present modified proposal foresees that consumers should be informed periodically
and at least immediately in case of a significant change.

Database access

The obligation to set up national databases has been deleted, since this would go
beyond the purpose of this Directive. Issues relating to data protection are already
dealt with in the Data Protection Directive 95/46/EC. Therefore, the Commission
proposes to guarantee only a mutual access to existing private and public databases
on a non-discriminatory basis, which does not involve additional costs for the
industry as the previous provision but, on the contrary, will help lowering a barrier to
cross-border consumer credit.

Right of withdrawal

The present proposal foresees a possibility for consumers to withdraw from the credit
agreement within 14 days. This delay allows consumers to shop around after
conclusion of the agreement and possibly to find a better offer. This provision is
intended to enhance competition. It corresponds to existing practice in most Member
States, although the length of the period may vary. The length of the withdrawal
period corresponds to the Distance Marketing Financial Services Directive
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5.9.

5.10.

5.11.

(2002/65/EC). As a consequence, at least for consumer credit agreements which are
also marketed by distance means, it will not involve additional costs for creditors.

Linked transactions

The present proposal foresees that in case of linked transactions, when the consumer
has a right to withdraw from the purchase agreement, he also has a right to withdraw
from the linked credit agreement. This provision aims at avoiding that consumers
have to keep a credit even when its very purpose has disappeared. However, the right
to withdraw from the credit does not give a right to withdraw from the purchase
agreement.

Early repayment

The present proposal grants the consumer a right to repay his credit earlier than
initially agreed. However, early repayment has a cost for creditors. Therefore,
following consultations with stakeholders and Member States, the proposal foresees
that creditors may charge fair and objective fees to compensate the loss. Since the
calculation of the compensation should be made on an objective basis, it is expected
that this provision would only entail marginal costs for creditors.

Unfair terms

The proposal contains two examples of unfair terms specific to credit agreements and
modifies the annex of Directive 93/13/EEC on unfair terms in consumer contracts.
The impact on industry, if any, will be very low, as the examples provided are in
clear contradiction with usual good professional practice.

Harmonisation

In general, both harmonisation and mutual recognition have contributed to EU
market integration, while ensuring that consumer interests are taken into account.
The policy mix chosen in a given area invariably depends on the characteristics of
that area and should be decided on a case-by-case basis. Finding the right mix
requires an application of the proportionality principle in designing a solution,
combining where appropriate harmonisation with mutual recognition.

Against this background, the Commission suggests to maintain the full
harmonisation approach, with a degree of flexibility for Member States in certain
areas. Full harmonisation remains the optimal way to establish a genuine single
market in consumer credit that allows businesses to offer consumer credit across
borders while at the same time guaranteeing an appropriate high level of consumer
protection regardless where a credit agreement is entered into throughout the EU.
The proposal now clarifies that only those elements explicitly dealt with in the text
are fully harmonised whereas issues such as joint and several liability are left to the
national legal systems.

In some cases, the proposal gives leeway to national implementation, mainly due to
existing heterogeneity as regards national markets or national legislation. This is the
case, for instance, in the context of early repayment or overrunning. However, it is
also necessary to ensure that the degree of flexibility provided for national

EN



EN

5.12.

implementation within the limits of the Directive does not contribute to raise
additional barriers to the single market in consumer credit. Therefore, the
Commission complements its full harmonisation approach with mutual recognition
for a limited number of issues. This helps to reduce burden on businesses who want
to offer consumer credit across borders.

As a result of the proposed provision on mutual recognition, a creditor would only
have to comply, for an activity in another Member State than the one he is
established in, with legal requirements of its Member State of origin (or equivalent
ones) and not with those of the host Member State. In the area of contract law, this
could lead to another result than forseen by Article 5 of the Rome Convention. In an
Article 5 situation, which would lead to the application of the law of the country
where the consumer has his habitual residence, this latter law may establish standards
that, in relation to the equivalent standards applicable in an incoming creditor’s home
country, restrict that creditors activity, for instance by being higher (or different) than
his home country standards. In that case, if areas mentioned in the mutual recognition
clause are concerned, the host Member State has to ensure that the said standards
would not apply to the contract. Either the law chosen by the parties, or, in the
absence of such a choice, the requirements of the creditor’s home country law would
continue to apply.

The areas concerned by the mutual recognition clause are explicitly listed in the
present proposal. As regards Article 15 and 17 on early repayment and overrunning,
a phasing-in period has been introduced in order to allow Member States to adapt.

Examples

The illustrative examples for calculation of the APR as foreseen in former Annex II
of the proposal have been deleted in view of the Commission’s overall target of
better regulation and in order not to over-burden the legislative procedure. If these
examples are considered as helpful assistance in calculating the APR, they may be
published separately once the Directive is adopted.
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2002/0222(COD)

Modified proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on

he-laws,regulations-and-administrative provisions-of-the
Member-States-concerning credit agreements for consumers_amending Council

Directive 93/13/EC

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular

Article 95 thereof,

Having regard to the proposal from the Commission’,

Having regard to the opinion of the European Economic and Social Committee®,

Acting in accordance with the procedure laid down in Article 251 of the Treaty’

Whereas:

(1)

(2)

Council Directive 87/102/EEC of 22 December 1986 for the approximation of the
laws, regulations and administrative provisions of the Member States concerning
consumer credit® lays down rules at Community level concerning consumer
credit agreements.

) In 1995, the Commission presented a report’ on the operation of Ceuneil Directive
87/102/EEC of 22 December1986-onfor the approximation of the laws, regulations
and administrative provisions of the Member States concerning consumer credit,
following—whieh—+ and undertook a wvery broad consultation of the interested parties.
In 1997, the Commissioni# presented a summary report of reactions to the 1995
report®. A second report’ was produced in 1996 on the operation of Directive
87/102/EC, as amended by Ceuneil Directive 90/88/EEC of 22 FEebruary—1999

W co i
a 5 2urd
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oJC,p..

oJC,,p..

Opinion.

OJ L 42, 12.2.1987, p. 48. Directive as last amended by Directive 98/7/EC of the European Parliament
and of the Council (OJ L 101, 1.4.1998, p. 17).

COM(95) 117 final.

COM(97) 465 final.

COM(96) 79 final.
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€)

(4)

)

(6)

(7)

) Thoese reports and consultations revealed substantial differences between the laws
of the various Member States in the field of credit for natural persons in general and
consumer credit in particular. An aAnalysis of the national laws transposing Directive

87/102/EEC shows that Member States ha*%eeﬂs*éered—ﬂ%degfe%ef—}%etee&eﬂ

harmonised—Community—frameworlk: use _a number of consumer protection

mechanisms, in addition to the Directive 87/102/EEC, on account of differences in
the legal or economic situation at national level.

3) The de facto and de jure situation resulting from those national differences leads to
distortions of competition among creditors in the Community and obstacles to the
internal market where Member States have adopted different mandatory
provisions more stringent than those foreseen in Directive 87/102/EEC. It restricts
consumers’—seepe—for—ability to _make direct use of the gradually increasing

availability of cross-border credit obtainingereditin—other MemberStates. Those

distortions and restrictions #taraaffeet-the-seale-and-nature-of the-demand foreross-
boerder-ereditwhich-may in turn_ have consequences in terms of the demand for goods

D In recent years the types of credit offered to and used by consumers have evolved
considerably. New credit instruments have appeared, and their use continues to

develop. It is therefore necessary to adapt; amend and-complete-the existing provisions
and to extend their scope, where appropriate.

In accordance with Article 14(2) of the Treaty, the internal market comprises an
area without internal frontiers in which the free movement of goods and services
and freedom of establishment are ensured. The development of a more
transparent and efficient credit market within the area without internal frontiers
is vital to promote the development of cross-border activities.

In order to facilitate the emergence of a well-functioning internal market in
consumer credit, it is necessary to make provision for a harmonised Community
framework in a number of core areas. In view of the continuously developing
market in consumer credit and the increasing mobility of European citizens,
forward-looking Community legislation which is able to adapt to future forms of
credit and which allows Member States the appropriate degree of flexibility in
their implementation should help to establish a modern body of law on consumer
credit.

10
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(8)

)

(10)

ered-}t—maﬂeet—lt is 1mportant that %h+sthe market should offer a sufﬁc1ent degree of
consumer protection sueh—that to_ensure consumer confidence. Thus, the free
movement of credit offers can take place under optimum conditions for both those
who offer credit and those who require it, with due regard to specific situations in
the individual Member States.

Thisneeessttatesaproeess—of maximum Full harmonisation is necessary in order to
assure all consumers in the Community efa higch-degree-ef-a high and equivalent

level of protection of their interests and-an—equivalentlevel-efinformation-_and in
order to create a genuine internal market. Member States should therefore not be
allowed to maintain or introduce national provisions other than those laid down
in_this Directive. However, such restriction should only apply where there are
provisions harmonised in this Directive. Apart from the provisions harmonised
by this Directive, Member States should remain free to maintain or introduce
national legislation. Accordingly, Member States may, for instance, maintain or
introduce national provisions on joint and several liability of the seller or supplier
of services and the creditor. Another example of this possibility for Member
States could be national provisions introducing or maintaining a right of
withdrawal from the contract of sale of goods or supply of services if the
consumer exercises his right of withdrawal from the credit agreement. In the case
of specific credit agreements to which only certain provisions of this Directive are
applicable, for instance, in the case of overdrafts and certain other specific credit
agreements, Member States should remain free to regulate, in their national
legislation, such types of credit agreements regarding other aspects not
harmonised by the Directive.

Even in some areas harmonised by this Directive, national implementing rules
could differ and make it more burdensome for creditors to provide their services
across borders. It is appropriate in those cases, taking into account the level of
harmonisation and of consumer protection ensured by this Directive, and with a
view to a well-functioning internal market, to avoid additional burdens on
creditors, in particular as regards the necessity to comply with rules that go
bevond those of the Member State where they are established. Therefore, the
principle of mutual recognition should apply in certain cases which are
exhaustively listed in this Directive. In those cases, the principle of mutual
recognition implies that the rules of the law of the Member State in which the
consumer has his habitual residence are set aside if its application to a given
situation constitutes a restriction of the free circulation of services.

11
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(11)

In certain cases where the principle of mutual recognition applies, this Directive
provides for a transition period. Such a period should allow Member States to
gain sufficient experience of the functioning of implementing legislation and it
also _should enable economic operators to adapt to a new legal framework
following the implementation of this Directive before mutual recognition applies.

(12)

(13)

Agreements for the provision on a continuing basis of services or for the supply of
goods of the same kind and in the same quantity, where the consumer pays for
them for the duration of their provision by means of instalments, may differ
considerably, in terms of the interests of contractual parties involved, and of
modalities and performance of the transactions, from credit agreements covered
by this Directive. Therefore, it should be clarified that they are not considered as
credit agreements for the purposes of this Directive. An example of such types of
agreement is an insurance contract where the insurance is paid for via monthly
instalments.

¢ Credit agreements covering the granting of credit for—the—purchase—or

transformation—of immevableproperty—secured by real estate should be excluded
from the scope of this Dlrectlve That type of credit is of a Very spec1ﬁc nature. and-is

12
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(14)

Consumers_should be protected against unfair or misleading practices, in
particular with respect to the disclosure of information by the creditor, in line
with Directive 2005/29/EC of 11 May 2005 of the Council and of European
Parliament concerning unfair business-to-consumer commercial practices in the
internal market and amending Directives 84/450/EEC, 97/7/EC and 98/27/EC
(the Unfair Commercial Practices Directive''). However, this Directive should
contain specific provisions on advertising concerning credit agreements as well as
certain elements of standard information consumers should be provided with in
order to enable them, in particular, to compare different offers.

(15)

(16)

(17)

4)-Se-In order _that consumers can make their decisions in full knowledge of the
facts, they must should receive adequate information, prior to the conclusion of the
credit agreement, on the conditions and cost of the credit and on their obligations. To
ensure abselutethe fullest possible transparency and comparability of offers, such

information should, in particular, include the annual percentage rate of charge
(applicable to the credit, HHustrated-by—arepresentative-exampleand-thetotal-lending
rateand determined throughout the Community in the same way. As the annual
percentage rate of charge can at this stage only be indicated through an example,
such example should be representative. Therefore, it should correspond, for
instance, to the average duration and total amount of credit granted for the type
of credit agreement under consideration and, if applicable, to the goods
purchased. When determining the representative example, the frequency of
certain types of credit agreement in a specific market should also be taken into
account.

Consumers should be informed of any additional costs that are compulsory for
obtaining the credit before the conclusion of the credit agreement. Even if the
amount of such costs cannot be determined in advance, consumers should receive
adequate information both in advertising and at a pre-contractual stage.

For specific types of credit agreements, however, it is appropriate, in order to
ensure at the same time an adequate level of consumer protection without putting
an excessive burden on creditors or, where applicable, credit intermediaries, to

11

OJ L 149, 11.6.2005, p. 22.
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(18)

(19)

restrict the pre-contractual information requirements of this Directive, taking
into account the specific character of such types of agreements.

The consumer needs to be informed comprehensively before he concludes the
credit agreement regardless of whether or not a credit intermediary is involved in
the marketing of the credit. Therefore, in general, the pre-contractual
information requirements should also apply when a credit intermediary is
involved. However, if suppliers of goods and services act as credit intermediaries
in_an ancillary capacity, it is not appropriate to also burden them with the pre-
contractual information requirements as laid down in this Directive. Therefore,
the pre-contractual information requirements should not apply to such credit
intermediaries. Suppliers of goods and services may be considered, for example,
as acting as credit intermediaries in an ancillary capacity if their activity as credit
intermediaries does not amount to a substantial part of their turnover. In those
cases, full pre-contractual information of the consumer is still ensured because it
has to be provided by the creditor.

Consumers should also act with prudence and respect their contractual

obligations.

(20)

Despite the pre-contractual information to be provided, the consumer may still
need additional assistance in order to decide which credit agreement, within the
range of products proposed, is the most appropriate for his needs and financial
situation. Therefore, Member States should ensure that creditors, and where
applicable, credit intermediaries, provide such assistance. Where appropriate,
the relevant pre-contractual information, as well as the advantages and the
disadvantages associated with the products proposed, should be explained to the
consumer in a personalised manner, in the light of the possible complexity of the
relevant credit agreement.

14
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(22)

the-part-of the-consumer-or-guaranter— 10 prevent any distortion of competition among
creditors, it srast should be ensured that persens-and-businessescreditors have access
to theprivate or_ public _eentraldatabases concerning consumers in_a eof-anether
Member State where they are not established under the-samenon-discriminatory

conditions compared to as—persons—and-businessescreditors in that Member State;

N Nemhe
v, O

In order to enable the consumer to know his rights and obligations under the
credit agreement, it should contain all necessary information in a clear and
concise manner.

(23)

(24)

In order to ensure full transparency the consumer should be provided with
information on the borrowing rate, both at a pre-contractual stage and when
concluding the credit agreement. During the contractual relationship, the
consumer further should be informed of significant changes to the borrowing
rate.

&8} In order to approximate the procedures for exercising the right of withdrawal in
similar areas, it is necessary to make provision for a right of withdrawal without
penalty and with no obligation to provide justification, under conditions similar to
those provided for by the Directive 2002/65/EC of the European Parliament and of the
Council of 23 September 2002{—+ enconcerning the distance marketing of
consumer financial services and amending Council Directives 90/619/EEC, 97/7/EC
and 98/27/EC'. Before exercising the right of withdrawal, the consumer may
inform the creditor of his intention to withdraw from the credit agreement, in
order to allow for re-negotiation of that agreement.

OJ L 271,9.10.2002, p. 16.
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(25)

(26)

(27)

In the case of linked agreements a relationship of interdependence exists between
the purchase of goods or services and the credit agreement concluded for this
purpose. Therefore, the exercise of the right of withdrawal in respect of the
purchase agreement should allow the consumer to withdraw also from the credit
agreement. In addition, consumers should be, under certain conditions, allowed
to_pursue remedies against the creditor in case of difficulties related to the
purchase agreement. However, the non-compliance with such conditions should
not deprive consumers of their rights granted by national provisions applying
joint and several liability of the seller or supplier of services and the creditor.

B The consumer should have the right to discharge his obligations before the due
date in_the credit agreement. In the case of early repayment, either in part or in full,
the creditor mustshould be entitled to claim only a fair and objective indemnity. The
objective indemnity should compensate the creditor for the costs directly linked
to the early repayment and should take into account the interests of both
contractual parties.only-and provided-that suchrepayment resultsin-a-corresponding

financial lossfor-the-creditor.

23} The transfer of the creditor’s rights under a credit agreement sustshould not have
the effect of placing the consumer erguarantor in a less favourable position. Fer-the

on—his—ebligations:_The consumer _should also be properly informed when the
credit agreement is assigned to a third party. However, where the assignment is
effected for securitisation purposes only and where the initial creditor is, in
agreement with the assignee, acting as a creditor vis-a-vis the consumer, the
consumer does not have an important interest to be informed about the
assisnment. Therefore, a requirement at EU level to inform the consumer about
the assignment in such cases would be excessive, but Member States should
remain free to maintain or introduce such requirements in their national

legislation.

16
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(28)

(29)

9} In order to promote the establishing and functioning of the internal market and
ensure a high degree of protection for consumers throughout the Community, it is
necessary to fine-tune—the—method—ofecaleulatingtheensure the comparability of
information relating to annual percentage rates of charge throughout the
Community. Despite the uniform mathematical formula for calculating the
annual percentage rate of charge provided for in Directive 87/102/EEC, as
amended by Directive 98/7/EC, the annual percentage rate of charge is not vet
fully comparable throughout the Community. In individual Member States
different cost factors are taken into account in the calculation thereof. The
Directive should therefore clearly define the total cost of a credit to the consumer.
The costs associated with an insurance should only be included in the calculation
of the annual percentage rate of charge if the insurance is compulsory in order to
obtain the credit or the advertised interest rate and is concluded with or via

either the creditor or the credit 1ntermed1arv aﬁd—te—detem&%t-h%eempeﬁems—m

& In view of the specific nature of the terms used in credit and-surety agreements,
clarification is needed as to which terms are should be regarded as unfair witheut
prejudiceto-the-applicationto-theagreementasawhele in the framework of Councﬂ
Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts'”. That
Directive should therefore be amended accordingly.

OJ L 95,21.4.1993, p. 29.
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(30)

25 In order to ensdure market transparency and stability, and pending further
harmonisation, Member States need—to—adeptshould ensure that appropriate

measures for the registration—of persons—offeringeredit-or—aectingas-regulation or
superv1s10n of credltors and credit 1ntermed1ar1es are in plac w&h—a—w%w%e—the

(1)

(32)

(33)

(34)

A This Directive respects fundamental rights and observes the principles recognised
in particular by the Charter of Fundamental Rights of the European Union. In
particular, #-aims this Directive seeks to ensure full eemphanee—with respect for the
rules on protection of personal data, the right to property, non-discrimination,
protection of family and professional life, and consumer protection pursuant to
Articles 8, 17, 21, 33 and 38 of the Charter of Fundamental Rights of the European
Union.

28 Since the objective of the action to be takenthis Direetive, namely to establish
common_rules aHewing—the—harmenisation—eoffor certain aspects of the laws,
regulations and administrative provisions of the Member States concerning consumer
credit, cannot be adeguately sufficiently achieved by the Member States, and can
therefore be better achieved mere-effeetively at Community level, the Community ean
take—aetion may adopt measures in accordance with the principle of subsidiarity
referred-to as set out in Article 5 of the Treaty. In accordance with the principle of
proportionality, asreferred-to-inthesatd set out in that Article, this Directive does not
go beyond what is necessary in order to achieve thegse objectives.

29) The Member States must should lay down rules on penalties for applicable to
infringements of the provisions of this Directive and must ensure that they are
implemented. enforeed: Theose penalties must be effective, proportionate and
dissuasiveeonstitute-a-deterrent.

39)_Accordingly, taking account of the number of amendments that need to be
made to Directive 87/102/EEC due to the evolution of the consumer credit sector
and in the interests of clarity of Community legislation, that Directive should be &

is-therefore-neeessary-te repealed and replaced by this Directive 87402/AEEC,

HAVE ADOPTED THIS DIRECTIVE:

18

EN



EN

CHAPTER I
AIM, DEFINITIONS AND SCOPE

Article 1
Aim Subject matter

The atmpurpose of this Directive is to harmonise certain aspects of the laws, regulations and
administrative procedures of the Member States concerning agreements covering credit_for

granted to consumers and surety agreements consumers.

Article 3 2
Scope
1. This Directive appliesshall apply to credit agreements and-strety-agreements.
2. This Directive shall not apply to the following credit agreements and,—where
lieable, 5 :

(a) credit agreements %he—a+m—ef—wh+eh—rs—te—gram—eredﬂ—fer—the—p&reh&se—er
seekmg—te—aeqm—re—&ﬂd—whlch are secured e1ther by a mortgage on 1mmovable
property or by another comparable surety commonly used in a Member
Statefer-this-purpese;

(b) credit agreements involving a total amount of credit exceeding EUR 50
000;

(c) hiring agreements, except where they stipulate that the title is to pass to the
hirer_eventually;which—exelude—thepassing—of thetitleto—the hirerorto
persons entitled by himg;

(d) leasing agreements which do not create any obligation to purchase the
object of the agreement;

(e) credit agreements under the terms of which the consumer is required to repay
the credit by means of instalments or in a single payment within a period not
exceeding three months, without the payment of interest or any other charges;

(f) credit agreements which meet-the—following—eonditions:Hare granted by an

employer to his emplovees as a secondarv act1v1tv free of interest or %hey

annual percentage rates of charge lower than those prevailing on the market,

#H—theytheyand which are not offered to the public generally;
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(g) credit agreements concluded with investment firms withinthe-meaningof as
defined in point (2) of Article 1¢2) of Council Directive 93/22/EEC'® for the

purposes of allowing an investor to carry out a transaction relating to one or
more of the instruments listed in Section B of the Annex to that Directive,
where the firm granting the credit is involved in such transaction;

(h) credit agreements which are the outcome of a settlement reached in court
or before another statutory authority;

(1) credit agreements which relate to the deferred payment, free of charge, of
an existing debt;

(j) credit agreements upon the conclusion of which the consumer is requested
to deposit an item as security in the creditor’s safe-keeping and where the
liability of the consumer is strictly limited to that pledged item;

(k) credit agreements which relate to loans granted to a restricted public, at
lower interest rates than those prevailing on the market or free of interest,
and where the creditor is fulfilling a statutory duty with a general interest

purpose.

In the case of credit agreements on the basis of which credit is granted in the
form of an overdraft facility, only Articles 1 to 4, 6, 7, and 8, Article 9(1), Article
9(2)(a) to (d), (h) and (o), Article 9(3), Articles 10 and 11, Article 17 (1), and
Articles 18 to 29 shall apply.

The information to be included in those credit agreements shall also contain
information on the charges applicable from the time such credit agreements are
concluded, and the conditions under which those charges may be amended.

In the case of the following credit agreements, only Articles 1 to 4, 6, 7 and 8,
Article 9 (1), Article 9(2) (a) to (g) and (j), Article 9(3). and Articles 10, 12 and
17 to 29 shall apply:

(a) credit agreements involving a total amount of credit not exceeding EUR
300;

(b) credit agreements concluded bv non-profit associations of consumers
which manage the savings of and provide sources of credits to their
members, where:

(i) the ultimate responsibility lies with volunteers who provide credit on
the basis of an annual percentage rate of charge which is subject to a
ceiling laid down by national law; and

(ii) membership of such associations is restricted to persons residing or
emploved in a particular district or employees and retired employees
of a particular emplover:

16

OJL 141, 11.6.1993, p. 27.
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(¢) __credit agreements which provide for arrangements to be agreed by the
creditor and the consumer in respect of deferred payment or repayment
methods, where the consumer is already in default on the initial credit
agreement] where:

(i) such arrangements would be likely to avert the possibility of legal
proceedings concerning such default; and

(ii) the consumer would not thereby be subject to less favourable terms
compared to the initial credit agreement.

However, if the credit agreement falls within the scope of paragraph 3. only the
provisions provided for in that paragraph shall apply.

Article 2 3
Definitions

For the purpose of this Directive, the following definitions shall apply:

(a)

(b)

(©)

(d)

“consumer” means a natural person who, in transactions covered by this Directive, is

acting for purposes which ean—beregarded—as—are outside his trade, business or
profession;

“creditor” means a natural or legal person who grants or promises to grant credit in
the course of his trade, business or profession;

“credit agreement” means an agreement whereby a creditor grants or promises to
grant to a consumer credit in the form of a deferred payment, loan or other similar
financial accommodation; except for aAgreements for the provision on a continuing
basis of services (private-orpublie)—or for the supply of goods of the same kind
and in the same quantity, where the consumer has—therightte-pays for them for
such services or goods for the duration of their provision by means of instalments,

“overdraft facility” means a credit agreement whereby a creditor grants to a

(e)

consumer the possibility to dispose of funds in his current account which exceed
the current balance in that account and where the amount of credit has to be
repaid within three months or on demand;

“credit intermediary” means a natural or legal person who on behalf of the creditor
and for a fee, which may take a pecuniary form or any other agreed form of
financial consideration, habitually:

() aets—as—an—intermediary—bypresenting—presents or effering—offers credit

agreements;

(i) undertaking—undertakes ether—preparatory work for creditsaeh agreements
other than that referred to in (i); or

(i) eenelading concludes credit sueh _agreements; the—fee-may—take-theform—or
| s ¥ ol ideration:
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&

(2

“total cost of the credit to the consumer” means all the costs, including berrewing
interest, ndemnities;commissions and any kind of fees.taxes-and-anyotherkind-of
charge which the consumer has to pay fer-the-ereditin_connection with the credit
agreement in conformity with the terms thereof, and which are known to the
creditor; costs relating to ancillary services relating to the credit agreement, in
particular _insurance premiums, are included if the conclusion of the service
contract is compulsory for obtaining the credit or the advertised interest rate,
and is concluded with the creditor or with a third party, if the creditor, or,
where applicable, the credit intermediary have concluded it on behalf of this
third party or have presented the offer or the service as such to the consumer;
costs payable by the consumer on conclusion of the credit agreement to persons
other than the creditor or the credit intermediary. in particular a notary or tax
authorities, are excluded;

“annual percentage rate of charge” means the total cost of the credit to the consumer
expressed as an annual percentage of the total amount of credit granted;

(h)

“borrowing rate” means the interest rate expressed as a fixed or variable periodic
percentage applied for a given period to the ameunt—ef—eredit—drawn—dowm
drawdowns under the credit agreement;

(i)

()

(k)

“drawdown” means an amount of credit made available to the consumer #nthe form
cHi-deterfedpavment-om-orotherstmthitanertbtecommodation under a credit

agreement;

“total amount of credit” means the ceiling or the sum of all drawdowns that-are-tikely
to-be-agreed;

“durable medium” means any instrument which enables the consumer to store
information addressed personally to him in a way which makes it accessible for
future reference for a period of time adequate for the purposes of the information and
which allows the unchanged reproduction of the information stored,
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(I “linked credit agreement” means a credit agreement where

(i)

the credit in question serves exclusively to finance an agreement

(ii)

concerning the supply of goods or the provision of a service and

those two agreements form from an objective point of view a commercial

unit; a commercial unit is involved where the supplier or service provider
himself finances the credit for the consumer or, if it is financed by a third
party. if the creditor uses the services of the supplier or service provider in
connection with the conclusion, or preparation, of the credit agreement, or
if the credit agreement makes reference to the specific goods or services to
be financed with the credit.
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CHAPTER 11
INFORMATION AND PRACTICES PRELIMINARY TO THE FORMATONCONCLUSION
OF THE CREDIT AGREEMENT

Article 4
Standard information for advertising

Any advertising concerning credit agsreements indicating an interest rate or any

ficures relating to the cost of the credit to the consumer shall include standard
information in accordance with this Article (‘the standard information’).

The standard information shall include, in the following order, and in a clear,

concise and prominent way through a representative example:

(a) the total amount of credit;

(b) the annual percentage rate of charge;

(¢) the duration of the credit agreement;

(d) the amount, number and frequency of payments to be made; and

(e) anv kind of fees in connection with the credit agreement in conformity
with the terms thereof and which are known to the creditor.

Where credit terms are not available to the general public, the annual

percentage rate of charge shall be stated by means of at least two representative
examples.

Where a lower interest rate is offered for a limited duration at the beginning of

the credit agreement, the advertisement shall contain the annual percentage
rate of charge calculated on the total duration of the credit agreement.

Where the conclusion of a contract regarding an ancillary service relating to the

EN

credit agreement, in particular an insurance, is compulsory for obtaining the
credit or the advertised interest rate, and its cost cannot be determined in
advance, the obligation to take out this service shall also be mentioned in a
clear, concise and prominent way, together with the annual percentage rate of

charge.
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This Article shall be without prejudice to Directive 2005/29/EC of 11 May 2005

aceuratelyand-nfull- to-any suchrequest for-informationThe creditor and, where
applicable, the credit intermediary shall adhere to the principle of responsible
lending. Therefore, the creditor and, where applicable, the credit intermediary,
shall comply with their obligations concerning the provision of pre-contractual
information _and the requirement for the creditor to assess the consumer’s
creditworthiness on the basis of accurate information provided by the latter,
and, where appropriate, on the basis of a consultation of the relevant database.

Where the credit agreement allows the creditor to change the total amount of
credit after the date of conclusion of the credit agreement, the creditor shall
update the financial information at his disposal concerning the consumer and
shall assess the consumer’s creditworthiness before any significant increase in
the total amount of credit.

In good time before the consumer is bound by any credit agreement or offer,
Fthe creditor and, where applicable, the credit intermediary shall provide the
consumer , on paper or on another durable medium, with the necessary and
essential information needed for the conclusion of the credit agreement under
consideration. the-consumer—with-all-the-exact and-complete-information-neededn

YHIECand-9827ECT-the That information shall include a clear
eoneise—and concise elear—description of the productits—advantages;—and—any
drawbaeks. InpartiedlartThe information sust-shall refer to:

(a) the duration of the credit agreement;
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(b)

(©)

(d)

(e)

(®

the total amount of credit and the conditions governing the drawdown ef-the
credit;

where-appheable-the borrowing rate, the conditions governing the application
of theis borrowing rate and, where available, any index or reference rate
applicable to the initial borrowing rate, as well as the periods, conditions and
procedure for varying the borrowing rate;

the annual percentage rate of charge and-thetotal-lendingrateand the total

cost of the credit to the consumer, by means of a representative example
mentioning all the financial data and assumptions used for calculating theis
said rates;

the amount, number and frequency of payments to be made, where possible
set out in a payment schedule;

sureties—required—where applicable, the costs of maintaining an account
recording both pavment transactions and drawdowns, the costs of using a

means of payment for both payment transactions and drawdowns, and
other costs relating to pavment transactions:

costs pavable by the consumer on conclusion of the credit agreement to

persons other than the creditor or the credit intermediary, in particular a
notary or tax authorities:

the obligation to take out an ancillary service relating to the credit

@)
(k)

Q)

(m)

agreement, in particular an insurance, where the conclusion of a contract
regarding this service is compulsory for obtaining the credit or the
advertised interest rate, and its cost cannot be determined in advance,

the interest in the case of overdue pavments as applicable at the time when
the information according to this provision is given and the arrangements
for their adjustment, and the charges for defaulting:

the sureties and-insuranee required;

the existence or absence of a right of withdrawal, the period during which
thate right of withdrawal may be exercised;

the right of early repavment, and, where applicable, the costs arising
therefrom, indicating the amount or the calculation method;

the right to be informed of the result of a database consultation for the
assessment of the creditworthiness in accordance with Article 8(2);
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However, in the cases of voice telephony communications, as referred to in
Article 3(3) of Directive 2002/65/EC, theis pre-contractual information mustshall
include at least the items referred to in points (b), (c), and (e)—and—g) of this
paragraph and the annual percentage rate of charge by means of a representative
example and the total cost of the credit to the consumer.

The obligation to provide pre-contractual information to the consumer in
accordance with this paragraph may also be discharged by supplving a copy of
the draft credit agreement including the information in accordance with Article
9.

The requirements provided for in paragraph 2 shall be fulfilled immediately
after the conclusion of the credit agreement, if that agreement has been
concluded at the consumer’s request using a means of distance communication
which does not enable providing the information in accordance with paragraph
2.

In the case of a credit agreement where payments made by the consumer do not
give rise to an immediate corresponding amortisation of the total amount of
credit, but are used to constitute capital during periods and under _conditions
laid down in the credit agreement or in an ancillary agreement, the pre-
contractual information required under paragraph 2 shall include a clear and
concise statement that such credit agreements do not provide for a guarantee of
repayment of the total amount of credit drawn down under the credit
agreement, unless such a guarantee is given.

Member States shall ensure that creditors and, where applicable, credit
intermediaries provide adequate explanations to the consumer, in order to put
the consumer in a position to assess whether the proposed credit agreement is
adapted to his needs and to his financial situation, where appropriate by
explaining the pre-contractual information to be provided in accordance with
paragraph 2 as well as the advantages and the disadvantages associated with the
products proposed. Member States may adapt the manner by and extent to
which this assistance is given, as well as by whom it is given, to the particular
circumstances of the situation in which the credit agreement is offered.
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Article 6

Pre-contractual information requirements for credit agreements in the form of an overdraft

facility and for certain specific credit agreements

In good time before a consumer is bound by a credit agreement or any offer

concerning a credit agreement within the meaning of Article 2(3) or Article 2(4).
the creditor and, where applicable, the credit intermediary shall provide, on
paper or on another durable medium, the following information:

(a) the total amount of credit;

(b) the borrowing rate:

(c) the annual percentage rate of charge by means of a representative
example mentioning all the financial data and assumptions used for
calculating that rate;

(d) the charges applicable from the time the credit agreement is concluded,
and the conditions under which those charges may be amended; and

(e) the conditions and procedure for terminating the credit agreement.

In_the case of credit agreements within the meaning of Article 2(3), the
information provided to the consumer in accordance with point (e) of this
paragraph shall include, where applicable, an indication that the consumer may
be requested to repay the amount of credit in full on demand at any time.

In the case of credit agreements within the meaning of Article 2(4), the

information provided to the consumer in accordance with paragraph 1 of this
Article shall also include:

(a) the duration of the credit agreement; and

(b) the amount, number and frequency of pavments to be made.

However, if the credit agreement falls within the scope of Article 2(3). only the
provisions referred to in Article 2(3) shall apply .

The pre-contractual information to be provided to the consumer in accordance

with this Article may also be discharged by supplying a copy of the draft credit
agreement including the information in accordance with Article 9 insofar as this
Article applies.

The requirements provided for in this Article shall be fulfilled immediately after

the conclusion of the credit agreement, if that agreement has been concluded at
the consumer’s request using a means of distance communication which does
not enable providing the information in accordance with this Article.

Article 7
Exemptions

28

EN



EN

Paragraphs—12-and 3Articles S and 6 of this Directive shallde not apply to suppliers of
goods or services acting as credit intermediaries in an ancillary capacity.
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CHAPTER 111
PROTECTION-OFPRIVACYDATABASE ACCESS

Article 8
Central-dDatabase access

witheut-chargeln the case of cross-border credit, each Member State shall ensure
access for creditors from other Member States to databases in that Member
State under non-discriminatory conditions.

NMaombhe a o h o

wia-the central database-of the home Member-StateThe consumer, if he so requests,
shall be informed of the result of any database consultation immediately and
without charge.
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CHAPTER IV

EORMATION-OFINFORMATION AND RIGHTS CONCERNING CREDIT AGREEMENTS

Article 46 9
Information that must be included in credit and-surety agreements

Credit agreements and-surety-agreements shall be drawn up on paper or on another
durable medium.

All the contracting parties ineludingthe-guarantor-and-the-ereditintermediary;—shall
receive a copy of the credit agreement. Fhe—guarantor—shall recetve—a—copy—of-the
strety-asreement:

Credit aAgreements shall contain information regarding access to mention—the
existence-or-non-existenee-of out-of-court dispute resolution eomplaint-andredress

procedures and shall specify aeecessible-to-consumers—whe—are—party—to—a—econtraet
and——such—procedures—exist—the formalities for—gaining—acecess—to—themto be

followed if a creditor or credit intermediary makes use of such procedures.

The credit agreement shall include in a clear and concise manner:

(a) the names and addresses of the contracting parties as well as, if applicable, the
name and address of the credit intermediary involved;

(b) the duration of the credit agreement;

(c) the total amount of credit and the conditions governing the drawdown of
the credit;

(d) the borrowing rate, the conditions governing the application of that rate
and, where available, any index, or reference rate applicable to the initial
borrowing rate, as well as the periods, conditions and procedures for
varying the borrowing rate;

(e) the annual percentage rate of charge and the total cost of the credit to the
consumer, calculated at the time the credit agreement is concluded; all the
financial data and assumptions used for calculating that rate shall be
mentioned;
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)]

(2

(h)

G

(k)
(D

the amount, number and frequency of pavments to be made, where
possible set out in a payment schedule;

where capital amortisation of a credit agreement with a fixed duration and
interest rate is involved, a statement of account in the form of an amortisation
table, the payments owing, and the periods and conditions relating to the
payment of these-such amounts; the table shall contain a breakdown of each
repayment to show capital amortisation, the interest calculated on the basis of
the borrowing rate and, where applicable, the additional costs;

if charges and interest are to be paid without capital amortisation, a statement
showing the periods and conditions for the payment of the borrowing interest
and of the associated recurrent and non-recurrent charges;

where applicable, the costs of maintaining an account recording both
payment transactions and drawdowns, the costs of using a means of
payment for both payment transactions and drawdowns, and other costs
relating to payment transactions;

a statement of the costs, indicating their purpose and amounts, eest
components—that which are not included in the calculation of the annual
percentage rate of charge but which are known to the creditor or the credit
intermediary and are to be paid by the consumer,undereertain-eireumstanees;
namely the interest in case of overdue payments as applicable at the time of
conclusion of the agreement and the arrangements for their adjustment
commitmentfeepenalties, the charges or interests on arrears relating to an
overrunning of unautherised—drawdewns—in—exeess—of-the total amount of

credit, and the charges for defaulting, plus-atstsetting-out-the-eircumstanees;

the sureties and insurance required;

the existence or absence of a right of withdrawal, the period during which
that right of withdrawal may be exercised, and the procedure to exercise

that right;

information concerning the rights resulting from Article 14 as well as the
conditions for the exercise of these rights:

the right of entitlementto-carly repayment;—as—wel-as—theprocedure—to-be
applied—by—the—consumer—in—order—to—exercise—this—right, the procedure for

early repavment, and, where applicable, the costs arising therefrom.
indicating the amount or the calculation method:

the procedure to be followed to exercise the right of termination of the
credit agreement;
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3. In the case of a credit agreement where payments made by the consumer do not
give rise to an immediate corresponding amortisation of the total amount of
credit, but are used to constitute capital during periods and under _conditions
laid down in the credit agreement or in an ancillary agreement, the pre-
contractual information required under paragraph 2 shall include a clear and
concise statement that such credit agreements do not provide for a guarantee of
repayment of the total amount of credit drawndown under the credit
agreement, unless such a guarantee is given.

Article +4-10
Information on the borrowing rate

4——The consumer shall be periodically informed of amy-changes to the borrowing rate,
on paper or on another durable medium.
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pefeeﬂtageﬁte—e#eh&ge—sh&H—be—b&sed—eﬂ—Ame}e—l—Z—@} Where the change to that rate is

significant, the consumer shall be informed immediately following the date of such
change.

Article 24 11
Credit agreement in the form of an edvanee-on-a-ewrrent-account-or-a-debit-acconntoverdraft
facility

Where a credit agreement covers credit in the form of an advanee—en—aecurrent-accountor
debit—accountoverdraft facility, the consumer shall be regularly informed ef-his—debit
sttaattonby means of a statement of account, on paper or on another durable medium,
containing the following information:

(a) the precise period to which the statement of account relates;

(b) the amounts and dates of drawdowns;

(©) where-apphicablethe eutstanding balance due from the previous statement, and the
date thereof;

(d) where-apphlieable;the new balance eutstanding;

(dy  the datc and amount of charges duc:

(e) the dates and amounts of payments made by the consumer;

3} the last agreed borrowing rate;

fe)—the totalamount-of nterest-due:

(g) where applicable, the minimum amount to be paid;

In addition, the consumer shall be notified on paper or any durable medium during the
course of the agsreement of changes in the borrowing rate or in pavable costs
immediately following the date of such change.

Article 22 12
Open-end credit agreements and long term_agreements

1. Either party may terminateeffect standard termination of an open-end credit
agreement by giving three months' notice drawn up on paper or on another durable

medium in accordance with the-precedureslaid-dewn-in the credit agreement and-in
1 i patiosol lagiclar L .
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The creditor may terminate without prior notice the consumers’ right to draw
down on an open-end credit asreement. The creditor shall inform the consumer
of such decision on paper or on another durable medium without delay.

Fixed-term agreements of more than three yvears mav not be renewed without

the explicit prior approval of the consumer

Article +4-13
Right of withdrawal

The consumer shall have a period of fourteen calendar days to withdraw his
aceeptanee-offrom the credit agreement without giving any reason.

Thatis period of withdrawal shall begin:

(a) either from the day of the conclusion of the credit agreement, or

(b) from the day on which the consumer receives the contractual terms and
conditions and information in accordance with Article 9 (2), if that day is

later than the date referred to in point (a). en-the-day-a<coepyof-the-eredit
agreementconcludedistransmitted-to-the-consumer:

Before the consumer exercises his right of withdrawal, he may inform the
creditor of his intention to withdraw from the credit agreement. This
information shall be given within a period of seven calendar days after the
beginning of the period of withdrawal according to paragraph 1.

If the consumer exercises his right of withdrawal, as provided for in paragraph
1 of this Article, he shall, before the expiry of the deadline referred to in
paragraph 1. notify this to the creditor following the information given by the
creditor in accordance with Article 9 (2)(I) by means which can be proved in

accordance with natlonal law. %Hefmafner—&haﬂ—ne&fyuﬂweé&er—ef—lﬁs

The deadline shall be deemed to have been observed if this notification, if it is which
muast-be-on paper or on another durable medium that is available and accessible to the
creditor, is dispatched before the deadline expires.
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Following the exercise of the right of withdrawal in accordance with paragraph 2,
the creditor shall notify the consumer, on paper or another durable medium, of
the amount of money to be repald 1nclud1ng the

by—th%ereét—&greement—Th&een&&ner—shaH—paymterest due

which credit was drawndown.

for the perlod durlng

The interest due shall be calculated on the basis of the agreed annual

pereentageborrowing rateef—eharge. No other indemnity may be claimed in
connection with exercising the right of withdrawal.

The consumer shall pay to the creditor that amount of money notified to him

under this paragraph An{yudewn—payment—eﬁfeeted—by—&%eensmﬁer—&nder—the

Paragraphs 1, 2-and-3 to 4 of this Article shall not apply to credit agreements:

(a) concluded through services of an official, provided that the official

conﬁrms that the consumer is guaranteed the rights under Article 5(2) and

(b) credit agreements cancelled under:

(1) Article 6 of Directive 2002/65/EClon-the-distance-marketing-of finanetal
. 1 i - | Direct; 00/6.10/EC.
YT HECand 982HECT:

(i) Article 6 (4) of Directive 97/7/EC of the European Parliament and of the
Council'’;

(ii1) Article 7 of Directive 94/47/EC of the European Parliament and of the
Council'®,

Article 14
Linked transactions.

Where the consumer has exercised a right of withdrawal concerning a contract

for the supply of goods or services by a trader, he shall no longer be bound by a
linked credit agreement.

Where:

(a) in order to buy goods or obtain services the consumer enters into a credit

OJ L 144,4.6.1997, p. 19.
OJ L 280, 29.10.1994, p. 83.
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agreement with a person other than the supplier of them:

(b) the creditor and the supplier of the goods or services have a pre-existing
agreement whereby credit is made available exclusively by that creditor to
customers of that supplier for the acquisition of goods or services from

that supplier;

(c) the consumer referred to in point (a) obtains credit pursuant to that pre-
existing agreement;

(d) the goods or services covered by the credit agreement are not supplied, or
are supplied only in part, or are not in conformity with the contract to

supply them;

(e) the consumer has pursued his remedies against the supplier but has failed
to obtain the satisfaction to which he is entitled,

the consumer shall have the right to pursue remedies against the creditor.
Member States shall determine to what extent and under what conditions these
remedies shall be exercisable.

Paragraphs 1 and 2 are without prejudice to any national rules according to
which a creditor shall be jointly and severally liable for any claim the consumer
may have against the supplier where the purchase of goods or services from the
supplier has been financed by a credit agreement.

Article +6 15
Early repayment

The consumer shall be entitled to discharge fully or partially his obligations under a

credit agreement at_any timebefore-the-timefixed-inthe-eredit-agreement. In such

cases, he shall be entitled to an equitable reduction in the total cost of the credit.

Any-indemnity-elatmed-bytThe creditor shall be entitled to claim shall-bebe a fair
and objective indemnity for early repayment according to the amount or the

calculation method and-shall-be-caleulated-on-the-basis-of actuarial prineiplesset out

in the credit agreement.

However, nNo indemnity shall be claimed by the creditor:

(a) for credit agreements where the period used to fix the borrowing rate is less
than one year;

(b) if repayment has been made under an insurance contract intended to provide a
conventional credit repayment guarantee.
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Article 4716
Assignment of rights

Where the creditor's rights under a credit agreement er-surety—agreement or_the agreement

itself are assigned to a third party, the consumer and;~where-applicable,the-gnarantor;-shall be
entitled to plead against the assignee efthe-ereditor'srightsunder-that-agreement any defence

which was available to him against the original creditor, including set-off where the latter is
permitted in the Member State concerned.

The consumer shall be informed where the credit agreement has been assigned to a third
party except where the assignment is effected for securitisation purposes only and where
the original creditor, in agreement with the assignee, still acts on behalf of the assignee
as a creditor vis-a-vis the consumer.
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Article 25 17
Overrunning of the total amount of creditand-tacit-overdraft

In the event of a significant overrunning of the total amount of credit which

exceeds a period of one month, the creditor shall inform the consumersitheut
delay, on paper or on another durable medium

(a) that he has overrun the eredit-total-amount_of credit;

(b) _ eris-inanunauthorised-overdraft situation-and shallinform-him-of the amount

involved;

(¢) of the borrowing rate; anéd

(d) _of any penalties, charges or_interest on arrears echarges—or—penalties
applicable.

Any significant overrunning of the total amount of credit er-overdraft-asreferred
to-n-this—articlewhich exceeds a period of three months shall be rectified, where
necessary through a new credit agreement providing for a higher total amount of
credit.
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CHAPTER V
ANNUAL PERCENTAGE RATE OF CHARGE ANDBORROWING RATE

Article 42 18
Calculation of the aAnnual percentage rate of charge

The annual percentage rate of charge, which equates, on an annual basis, to the
present value of all commitments (drawdowns, repayments and charges), future or
existing, agreed by the creditor and the consumer berrewer, shall be calculated in
accordance with the mathematical formula set out in the Annex-I.

For the purpose of calculating the annual percentage rate of charge, the total cost of
the credit to the consumer shall be determined, with the exception of the charges
payable by the consumer for non-compliance with any of his commitments laid down
in the credit agreement and charges other than the purchase price which, for
purchases of goods or services, he is obliged to pay whether the transaction is paid in
cash or on credit.

The costs of maintaining an account recording both payment transactions and
drawdownseredit—transaetions, the costs of using a eard—or—anether means of
payment for both payment transactions and drawdowns, and otherthe-costs relating
to payment transactions #—general-shall be included in_the total costs of credit to
the consumer unless they are optional and they have been clearly and separately
shown in the credit agreement or in any other agreement concluded with the
consumer.

The calculation of the annual percentage rate of charge shall be based on the
assumption that the credit eentract-will agreement is to remain valid for the period

agreed and the creditor and the consumer w#H are to fulfil their obligations under the
terms and by the dates agreed in the credit agreement.

In the case of credit agreements containing clauses allowing variations in the
borrowing rate contained in the annual percentage rate of charge but unquantifiable
at the time of calculation, the annual percentage rate of charge shall be calculated on
the assumption that the borrowing rate and other charges wil are to remain fixed in
relation to the initial level and wiH are to remain applicable until the end of the
credit agreement.

Where necessary, the following assumptions may be adopted in calculating the
annual percentage rate of charge:

(a) if a credit agreement gives the consumer freedom of drawdown, the total
amount of credit shall be deemed to be drawndown immediately and in full;
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(b)

if there is no fixed timetable for repayment, and one cannot be deduced from
the terms of the credit agreement and the means for repaying the credit
granted, the duration of the credit shall be deemed to be one year;

unless otherwise specified, where the credit agreement provides for more than
one repayment date, the credit is to be made available and the repayments
made on the earliest date provided for in the agreement;
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CHAPTER VI
REGISTRAHON STATES AND-CONTROE-OF- CREPIFORSANB-CREDIT
INTERMEDIARIES

Article 28-19
RegistrationRegulation of creditors and credit intermediaries

Member States shall ensure that creditors and credit intermediaries are supervised
by a bodyv or authority independent from financial institutions, or regulated.

19 OJ L 126, 26.5.2000, p. 1.
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Article 29 20
Obligations of credit intermediaries

Member States shall ensure that a credit intermediary:

(a) indicates in advertising and documentation intended for clients the extent of his
powers, in particular whether he works exclusively with one or more creditors or as
an independent broker;

(b) does not receive, directly or indirectly, any fee, in whatever form, from a consumer
who has requested his services, unless all the following conditions are met:

(1) the amount of the fee is stated—in—the—eredit-agreementagreed between the

consumer and the credit intermediary on paper or another durable
medium;

(i1) the credit intermediary does not receive a fee from the creditor;
(ii1) the credit agreement for which he has acted is actually concluded;

(iv) the credit intermediary communicates the amount of the fee to the
creditor for the purpose of calculation of the annual percentage rate of

charge.
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CHAPTER VII
IMPLEMENTING MEASURES

Article 30 21

Harmonisation, mutual recognition and imperative nature of the Directive-Total

...... ation—amnding Ve Jrats Lo D sale ey

Insofar as this Directive contains harmonised provisions, Member States may not

maintain_or introduce provisions other than those laid down in this Directive.;

exceptwith-regurd-tos

When implementing and applyving Article 5(1), (2) and (5), Article 13, Article

14(1) and (2), Articles 15, 17, 19 and 20, and without prejudice to necessary and
proportionate measures which Member States may take on grounds of public
policy, Member States shall not restrict the activities of creditors established in
another Member State and operating within their territory in accordance with
this Directive either through freedom of establishment or free provision of
services.

Member States shall ensure that credit agreements and-surety—agreements do not
derogate, to the detriment of the consumer er—guaranter, from the provisions of
national law implementing or corresponding to this directive.

Member States shall further ensure that the provisions they adopt in implementation
of this dDirective cannot be circumvented as a result of the way in which agreements
are formulated, in particular by integrating drawdowns or credit agreements falling
under the scope of this dDirective into credit agreements the character or purpose of
which would make it possible to avoid its application.

Member_States shall ensure that consumers and—guaranters may not waive the
rights conferred on them by this Directive.

Member States shall take the_necessary measures needed-to ensure that consumers
and-theguarantor do not lose the protection granted by this Directive by virtue of the
choice of the law of a nen-member-eountry-third country as the law applicable to
the credit agreement, if the credit agreement has a close link with the territory of
one or more Member States.
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Article 34-22
Penalties

The Member States shall lay down the rules on penalties applicable to fer-infringements of
the national provisions adopted in-applicationof-pursuant to this Directive and shall take all
neeessary—measures necessary to ensure that they are implemented. these—are—enforeed:
These—penalties provided for _must be effectlve proportlonate and GGHS{-I-&H’:%&
deteﬁeﬂtdlssuaswe Ay v ; : : ~th

leneh—ng—Member States shall eemm&meat&thes&notlfy those provisions to the Commlssmn
no-tater-than |2 -years-after-the-entryinto-foree-of this Directive} by the date specified in

Article 24 at the latest and shall notifiy it without delay of any subsequent amendments
coneerningaffecting them without-delay-

Article 32 23
Out-of-court dispute resolutionredress

Member States shall ensure that adequate and effective out-of-court dispute resolution
complaints—and-—redress—procedures for the eut-ef-eourt—settlement of consumer disputes
concerning credit agreements are put in place, using existing bodies where appropriate.

Member States shall encourage those bodies respensibleforthe—eut-of-courtsettlementof
consumer—disputesto cooperate in order to also resolve cross-border disputes concerning

credit and-surety-agreements.
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Article 35-24

Transposition

. Member States shall adopt and publish, ne-laterthanf{—3{2-years-after the-entry-inte

force-of this Directive]-by [insert date][2 vears after the entry into force of this
Directive] at the latest, the laws, regulations and administrative provisions

necessary to comply with this Directive. They shall immediately—inform—the
Commisston-thereef—forthwith communicate to the Commission the text of those

provisions and a correlation table between those provisions and this Directive.

They shall apply those provisions from [insert date] [2 years after the entry into
force of this Directive].

When Member States adopt theose provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

Member States shall communicate to the Commission the text of the main

provisions of national law which they adopt in the field covered by this
Directive.

The Commission shall undertake every five yvears, and for the first time [five

yvears after the entry into force of this Directive] a review of the thresholds in
this Directive to assess them in the light of economic trends in the Community
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and the situation of the market concerned. The results of the review will be

made known to the European Parliament and the Council accompanied where

appropriate by a proposal to modify the thresholds accordingly.
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CHAPTER VIII
TRANSITIONAL AND FINAL PROVISIONS

Article 36 25
Repeal

Directive 87/102/EEC is repealed with effect from the end of the transposition period for this
Directive] [insert date ].

Article 34 26
Transitional measures

This Directive dees—shall not apply to credit agreements existing on the date the
national implementing measures enter into force, with the exception of the-provistons

of Artieles 12, 3-and 22 23 (Hand- (2, 24-to27—and 30-te-35—open-end credit
agreements.

Member States shall ensure that open-end credit agreements existing on the date the

national implementing measures enter into force have—to—be—replaced—by—new
agreements—which-comply—with-this Direetive are adapted to the requirements of

this Directive by means of an addendum to the credit agreement sent by the
creditor to the consumer, no later than [insert date][two years afterfrom the end
date of expiry of the transposition period].

Article +5 27
Amendment to Directive 93/13/EEC

In the Annex to Directive 93/13/EEC, the following point 3 is added:

Terms of a consumer credit agreement, as defined in Article 2(c) of
Directive.../.../EC of the European Parliament and the Council [on the
harmonisation of the laws, regulations and administrative provisions of the
Member States concerning credit for consumers]” which have the object or
effect of:

(a) +mpeseimposing on the consumer, as a condition for a drawdown, a
requirement to leave as surety, in full or in part, the sumsamounts borrowed or
granted, or to use them, in full or in part, to constitute a deposit or purchase
securities or other financial instruments, unless the consumer obtains at least
the same rate for such deposit, purchase or surety as the agreed annual
percentage rate of charge;

*

*OJ L [...], dd/mm/yyyy, p. [...]-
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(b) obligeing the consumer, when concluding a credit agreement, to enter into
another contract with the creditor, credit intermediary or a third party
designated by them, unless the costs thereof are included in the total cost of the
credit to the consumer;

(c) obliginge the consumer to use the same creditor to refinancetherestdual-value
and—in—general; any final payment on a credit agreement for financing the
purchase of movable property or a service;

Article 37 28
Entry into force and applicability

This Directive shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European UnionCommunities:

However, with respect to Articles 15 and 17, Article 21(2) shall apply from [insert
date][from six years after the date referred to in Article 24].

Article 38 29

Addressees
This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council
The President The President
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ANNEX
The basic equation expressing the equivalence of drawdowns on the one hand and
repayments and charges on the other

The basic equation, which establishes the annual percentage rate of charge (APR), equates, on
an annual basis, the total present value of drawdowns on the one hand and the total present
value of repayments and payments of charges on the other hand, i.e.:

D,(1+Xx)™

D

S C 1+ X)" =

k=1

~
I

1

where: X is the APR

- M  is the number of the last drawdown

- K  is the number of a drawdown, therefore 1 <k <m,
Cx is the amount of drawdown K,

ty  is the interval, expressed in years and fractions of a year, between the date of
the first drawdown and the date of each subsequent drawdown, therefore t; =0,

m’ is the number of the last repayment or payment of charges,
- 1 1s the number of a repayment or payment of charges,
D, is the amount of a repayment or payment of charges,

s; s the interval, expressed in years and fractions of a year, between the date of
the first drawdown and the date of each repayment or payment of charges.

Remarks

(a) The amounts paid by both parties at different times shall not necessarily be equal and
shall not necessarily be paid at equal intervals.

(b) The starting date shall be that of the first drawdown.

(c) Intervals between dates used in the calculations shall be expressed in years or in
fractions of a year. A year is presumed to have 365 days (or 366 days for leap years),
52 weeks or 12 equal months. An equal month is presumed to have 30.41666 days
(i.e. 365/12) regardless of whether or not it is a leap year.

(d) The result of the calculation shall be expressed with an accuracy of at least one
decimal place. If the figure at the following decimal place is greater than or equal to
5, the figure at that particular decimal place shall be increased by one.
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(e)

The equation can be rewritten using a single sum and the concept of flows (Ax),
which will be positive or negative, in other words either paid or received during
periods 1 to k, expressed in years, i.e.:

SziAk(HX)*’k’

k=1

S being the present balance of flows. If the aim is to maintain the equivalence of
flows, the value will be zero.
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